STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
TERRI TEAL,
Petitioner,
VS. Case No. 04-1652

DEPARTMENT OF CORRECTI ONS,

Respondent .
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RECOVMENDED CRDER OF DI SM SSAL

Thi s cause cane on for consideration of Respondent's Mbtion
to Dism ss before Suzanne F. Hood, Adm nistrative Law Judge with
the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Debra Dawn Cooper, Esquire
1008 West Garden Street
Pensacol a, Florida 32501

For Respondent: Mark Sinpson, Esquire
Departnent of Corrections
2601 Blair Stone Road
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

The issue is whether Petitioner's Petition for Reli ef
shoul d be dism ssed as untinely pursuant to Section 760.11(7),

Florida Statutes (2003).



PRELI M NARY STATEMENT

On April 29, 2004, Petitioner Terri Teal (Petitioner) filed
a Petition for Relief wth the Florida Conm ssion on Human
Rel ations (FCHR). The Petition alleged that Respondent
Departnent of Corrections (Respondent) discrimnated agai nst
Petitioner based on her sex in violation of Section 760.10(1),
Florida Statutes (2003), and retaliated against her in violation
of Section 760.10(7), Florida Statutes (2003).

FCHR referred the case to the Division of Adm nistrative
Heari ngs on May 5, 2004.

Respondent filed a unilateral Response to Initial Order on
May 17, 2004. That sanme day, Respondent filed an Answer and a
Claimfor Attorney's Fees and Costs pursuant to Sections 120.595
and 760.11(7), Florida Statutes (2003).

On May 28, 2004, Respondent filed a Motion to Disniss
alleging that the Petition for Relief was untinely and therefore
barred pursuant to Section 760.11(7), Florida Statutes (2003).
Specifically, the notion alleged that the Petition for Relief
was filed one day after the expiration of the 35-day period set
forth in Section 760.11(7), Florida Statutes (2003).

On June 7, 2004, the undersigned issued an Order To Show
Cause. The Order directed Petitioner to file a witten response

on or before June 18, 2004, showi ng why her Petition for Relief



shoul d not be dism ssed pursuant to Section 760.11(7), Florida
Statutes (2003).

On June 18, 2004, Petitioner filed a witten response to
the Order to Show Cause, stating that that the Petition had been
filed on April 28, 2004, by facsimle transm ssion, at 4:35 p.m
from Pensacola, Florida. Petitioner's witten response did not
include three facsimle transm ssion verification reports
referred in the report as attached exhibits. Pursuant to a
request fromthe undersigned's office, Petitioner filed the
exhi bits on June 22, 2004.

On June 22, 2004, Respondent filed a Response to
Petitioner's Response to Order to Show Cause and to Respondent's
Motion to Dismss. Respondent asserts that the Petition for
Relief, sent by facsimle transm ssion from Pensacol a, Florida,
at 4:26 p.m C S. T. on April 28, 2004, would not have been
received by the FCHR until 5:35 p.m E. S.T. and, pursuant to
applicable rules in the Florida Adm nistrative Code, woul d not
have been filed until April 29, 2004, one day after expiration
of the 35-day period.

On June 22, 2004, the parties filed a Joint Mtion for
Conti nuance. That sane day, the undersigned issued an O der
Granting Continuance and Rescheduling the hearing for August 9,

2004.



FI NDI NGS OF FACT

1. Petitioner filed a Charge of Discrimnation with FCHR
on June 30, 2003. Petitioner alleged that Respondent
di scri m nated agai nst her based on her sex and retaliated
agai nst her when she conpl ai ned that her supervisor was sexually
har assi ng her.

2. Finding no reasonabl e cause to believe that Respondent
had commtted an unl awful enploynent practice, FCHR issued a
Determ nation: No Cause on March 24, 2004. That sane day, FCHR
i ssued a Notice of Determ nation: No Cause, advising Petitioner
that she had 35 days fromthe date of the notice in which to
request an adm nistrative hearing. The notice clearly stated
that Petitioner's claimwould be dismssed pursuant to Section
760. 11, Florida Statutes, if she failed to request a hearing in
a timely manner. The 35th day was April 28, 2004.

3. Petitioner sent her Petition for Relief to FCHR by
facsimle transm ssion on April 28, 2004, at 4:26 ppm C S T.
FCHR received the Petition on April 28, 2004, at 5:35 p.m
E.S.T. or 35 mnutes after FCHR s normal business hours.
Therefore, the Petition was not filed until April 29, 2004, one
day after expiration of the 35-day period.

CONCLUSI ONS OF LAW

4. The Division of Administrative Hearings has authority

to determ ne whether it has jurisdiction over the parties and



the subject matter of this proceeding. 88 120.569, 120.57(1),
and 760.11, Fla. Stat. (2003).

5. Section 760.11(7), Florida Statutes (2003), states as
follows, in relevant part:

(7) 1f the comm ssion determ nes that there
i s not reasonable cause to believe that a
violation of the Florida Gvil R ghts Act of
1992 has occurred, the comm ssion shal

dism ss the conplaint. The aggrieved person
may request an administrative hearing under
ss. 120.569 and 120.57, but any such request
nmust be made within 35 days of the date of
determ nati on of reasonabl e cause and any
such hearing shall be heard by an

adm ni strative | aw judge and not by the
comm ssion or a comm ssioner. |If the

aggri eved person does not request an

adm nistrative hearing within the 35 days,
the claimw || be barred.

6. Florida Adm nistrative Code Rul e 60Y-3.001 provides the
foll owi ng rel evant definitions:

(4) "Conplaint” neans a witten statenent
whi ch al |l eges the occurrence of an unl awf ul
enpl oynent practice, and includes an anended
conpl ai nt .

(22) "Petition" means a witing, other than
a witten notion, filed wth the Comm ssion
pursuant to rule of the Comm ssion asking
that specified action be taken by the

Commi ssi on or a Panel.

* * %

(29) "Date of filing" means a conpl eted
conplaint is received by the Conm ssion
prior to 5:00 p.m (Eastern tine) as
provi ded by Rule 28-106.104, F. A C



7. As to conplaints, Florida Adm nistrative Code Rule 60Y-
5.001 states as follows, in relevant part:

(2) Time for filing. A conplaint may be
filed at anytinme within 365 days of the
occurrence of the alleged unl awf ul

enpl oynent practice.

(3) Place and Date of Filing. A conplaint
may be filed at the office of the

Comm ssion. The date of filing shall be the
date of actual receipt of the conplaint by
the Cerk or other agent of the Conm ssion.
Any docunent received by the Cerk or other
agent of the Comm ssion after 5:00 p. m
(Eastern tine) shall be filed as of

8:00 a.m on the next regul ar business day.

8. A conplaint may be adm nistratively dismssed pursuant
to Florida Adm nistrative Code Rul e 60Y-5.006, which states as
follows, in pertinent part:

The Executive Director, on behalf of the
Comm ssion, shall dismss a conplaint upon
one or nore of the follow ng grounds:

* * %

(3) The conplaint has not been tinely filed
with the Comm ssion

(4) After service of Notice of

Det erm nati on of Reasonabl e Cause, No
Reasonabl e Cause, or No Jurisdiction, the
conplainant has failed to file a Petition
for Relief pursuant to Rule 60Y-5.008,
F. A C

(10) There is no jurisdiction over the
respondent or subject matter of the
conpl ai nt .



9. Regarding a Petition for Relief froman Unl awful
Enpl oyment Practice, Florida Adm nistrative Code Rul e 60Y-5.008
states as follows, in relevant part:

(1) Petition. A conplainant may file a
Petition for Relief froman Unl awf ul

Enpl oynment Practice within 35 days of the
Date of Determ nation of Reasonabl e Cause,
No Reasonabl e Cause, No Jurisdiction or
Unt i nel i ness.

(2) For good cause shown, the Chairperson
may grant an extension of time to file the
Petition for Relief froman Unl awf ul

Enpl oynent Practice, provided the notion for
extension of tinme is filed within the 35-day
period prescribed by subsection 60Y-
5.008(1), F.AC

(3) Procedures. Petitions for Relief, and
proceedi ngs thereupon, are governed by the
provi sion of Chapters 28-106 and 60Y-4,

F.A C., except as otherw se provided by this
section.

10. Florida Adm nistrative Code Rule 28-106.103 states as
follows, in pertinent part:

I n conputing any period of tine allowed by
this chapter, by order of a presiding

of ficer, or by any applicable statute, the
day of the act fromwhich the period of tine
begins to run shall not be incl uded.

No additional tine shall be added if service
is made by hand, facsimle tel ephone

transm ssion, or other electronic

transm ssion or when the period of tine
begi ns pursuant to a type of notice
described in Rule 28-106. 111, F. A C

11. Fl ori da Adm nistrati ve Code Rule 28-106.104 states as

follows, in relevant part:



(1) In construing these rules or any order
of a presiding officer, filing shall nean
received by the office of the agency clerk
during nornmal business hours or by the
presiding officer during the course of a
heari ng.

(3) Any docunent received by the office of
the agency clerk after 5:00 p.m shall be
filed as of 8:00 a.m on the next regul ar
busi ness day.

(9) The filing date for an electronically
transmtted docunent shall be the date the
agency clerk received that conplete
docunent .

12. In this case, Petitioner did not file a tinmely
Petition for Relief. Pursuant to Section 760.11(7), Florida
Statutes (2003), and the provision of the Florida Adm nistrative
Code referenced above, Petitioner's claimis barred because it
was not tinmely fil ed.

13. The record here is insufficient to determ ne whether
Respondent is entitled to attorney's fees pursuant to Sections

120. 595 and 760.11(7), Florida Statutes (2003). Respondent's

Claimfor Attorney's Fees and Costs is deni ed.



RECOMVENDATI ON

Based on the foregoi ng Fi ndings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That FCHR enter a final order dismssing the Petition for
Rel i ef .

DONE AND ENTERED this 25th day of June, 2004, in

Tal | ahassee, Leon County, Florida.

c‘

~——— _—
SUZANNE F. HOOD
Adm ni strative Law Judge
D vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 25th day of June, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Mark Sinmpson, Esquire
Departnment of Corrections
2601 Blair Stone Road

Tal | ahassee, Florida 32399



Debra Dawn Cooper, Esquire
1008 West Garden Street
Pensacol a, Florida 32501

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the final order in this case.
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